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10 Things to Know About Prenups and Postnups

BY CATHERINE E. SPANU  •  OCTOBER 10, 2024

Prenuptial and postnuptial agreements may be associated with celebrities and extremely wealthy individuals – but
they’re for everyone! In fact, a 2023 poll by Axios/Harris found that over 50% of American adults polled said they were
open to signing a prenup. If you’re considering a prenup or postnup, it’s important to do it the right way to ensure it is
valid and enforceable. Here are ten things to know about prenups and postnups.

10 – START EARLY!
For a prenup, don’t bring up the topic for the first time a few weeks before your wedding date. It’s important to take
time to discuss what you and your intended spouse want the prenup to achieve, to hire counsel, and to take time to
review, consider, and fully understand the specific language in the agreement before signing it. Ideally, bring it up
before you even get engaged. It’s harder to consider your interests in signing a prenup, or to refuse to sign one at all,
once the engagement ring is already on someone’s finger!

9 – YOU PROBABLY NEED A PRENUP.
Even if you don’t have significant wealth now, many marriages end in divorce, and a prenup can help simplify that
process by addressing non-child-related issues like division of assets and debts, and alimony. It can also protect gifts or
inheritances received during the marriage in the event of divorce. Significantly, it can also protect you from liability for
your spouse’s debts in the event of divorce.

8 – A PRENUP MUST BE “FAIR AND REASONABLE” AT THE TIME OF EXECUTION AND “NOT
UNCONSCIONABLE” AT THE TIME OF DIVORCE.
A postnup must be “fair and reasonable” both at the time of execution and at the time of divorce. An experienced
family law attorney can help you ensure that the terms you’re agreeing to will be considered fair and reasonable, which
helps ensure the agreement is valid.
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7 – IF A PRENUP OR POSTNUP IS INVALID OR UNENFORCEABLE AT THE TIME OF DIVORCE, A
COURT WILL APPLY THE CURRENT LAW TO ANY CLAIMS FOR DIVISION OF ASSETS AND
LIABILITIES OR ALIMONY, AS THOUGH THE AGREEMENT DIDN’T EXIST.
This can result in significant alimony payments, liability for one another’s debts, and division of all assets held by either
party, including gifted and inherited assets – and in a long-term marriage, this could mean an equal division of all
assets the spouses hold, regardless of how they acquired them.

6 – PRENUPS CAN SAVE YOU MONEY.
You’ll pay for lawyers to negotiate and draft the agreement, but the legal fees can be significantly less because you’ve
already dealt with some significant issues that won’t need to be renegotiated if you divorce.

5 – A PRENUP IS SIGNED BEFORE THE MARRIAGE, WHILE A POSTNUP IS SIGNED AFTER
MARRIAGE.
Because the spouses are already married when signing a postnup, some different considerations apply. After all,
neither party has the option to simply refuse to get married like when signing a prenup, which means they’re giving up
rights that they already have. If the knot hasn’t been tied yet, walking away is much easier.

4 – PRENUPS AND POSTNUPS CAN ADDRESS HOW ASSETS WILL BE HANDLED IN THE EVENT OF
DEATH, PROTECTING CHILDREN FROM PREVIOUS RELATIONSHIPS AND ENSURING THEY
RECEIVE THE FUNDS THEIR PARENTS INTENDED AT THE TIME OF THEIR DEATH.
In the absence of a prenup or postnup, a surviving spouse could challenge the will in Court and seek to disinherit
children from the prior relationship in the spouse’s favor.

3 – PRENUPS AND POSTNUPS ARE BECOMING MORE COMMON.
This may be due to marriages occurring later in life than they did previously, after spouses have started a career and
begun to build their own wealth. Prenups and postnups are an effective way to protect that wealth, as well as wealth
acquired in the future, if they’re done well.

2 – PRENUPS AND POSTNUPS MUST BE IN WRITING.
No verbal agreement would ever be upheld by the Court.

1 – EACH SPOUSE SHOULD RETAIN INDEPENDENT COUNSEL IN CONNECTION WITH ANY
PRENUP OR POSTNUP.
Without independent counsel, there is a significantly higher chance that the prenup or postnup will be determined
invalid and unenforceable. You want your prenup or postnup to be worth the time and effort that went into it.

If you need assistance with creating your prenup or postnup, please contact your Bowditch attorney.
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